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INTRODUCTION 
 
1. Like the Commonwealth Tax regime, state taxation legislation has now ballooned in size from 
the good old days when life and tax were relatively simple issues. 
 
2. This case study of Queensland state taxation will examine the following taxes affecting churches 
and charities in this state: 
  (a) Stamp Duty 
  (b) Land Tax; and 
  (c) Local Authority Rates 
 
3. Each type of tax will be considered in turn.  A brief legislative history of the statutory 
instruments governing these taxes will be given with a closer examination of the present 
schemes.  Relevant judicial pronouncements will be considered and some open discussion of 
real life examples. 
 
4. It is submitted that the regular donors to our worthy charities and the dedicated weekly church-
goers would have absolutely no idea: 
 
 (a) that indirectly the value of their donations and weekly offerings are increasingly being 
eroded by the imposts of Government not only in terms of the amounts of those imposts 
but the enormous administrative burden of coping with the legislation; 
 
 (b) of the complexity of the taxation legislation affecting their churches and charities; or 
 
 (c) that their churches and charities are even paying taxes. 
 
STAMP DUTY 
 
Introduction 
 
5. Stamp duty essentially is a tax imposed on instruments - (legal documents such as agreements 
and contracts) brought into existence in respect of a transaction.  It is one of the most important 
sources of revenue for the Queensland Government. 
 
6. It affects the churches and charities in many areas including: 
 
 (a) conveyances and transfers of land; 
 (b) mortgages; and 
 (c) negotiable instruments such as cheques. 
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7. This paper will be confined to the effect of stamp duty on conveyances or transfers of land. 
 
Recent Legislative History 
 
8. Until 1988 the Stamp Act contained no specific section governing religious and charitable 
bodies.  It effectively gave a blanket exemption on: 
 
  "Any conveyance or transfer of property to any institution in Queensland 
engaged in the education of students in primary or secondary schools ... the 
University of Queensland or any constituent college ... a rural training school 
or to any institution in Queensland (approved by the Minister for the purpose 
of this exemption) engaged in the relief of poverty, or in the care of sick, aged, 
infirm, afflicted or incorrigible persons or of children. 
 
  "All conveyances or transfers which upon the incorporation of a principal 
sporting body ... (therein defined) ... are necessary or expedient for the 
purpose of vesting in such principal sporting body in its corporate name all 
property, including estates or interests in property, of which it was the 
beneficial owner immediately prior to its incorporation.... 
 
  "Any conveyance of transfer of property to a religious body, including to 
trustees upon trust for a religious body." 
 
9. The express ion "religious body" was defined in Section 2 of the Stamp Act to mean a body in 
Queens land appertaining to nine (9) "mainstream" denominations (Church of England; Roman 
Catholic; Presbyterian; Methodist; Lutheran; Baptist; Congregational; Salvation Army; Church 
of Christ) and any other religious denomination which the Governor in Council (by Order in 
Council published in the Gazette) approved. 
 
10. Effectively if the religious or charitable body was either:- 
 
 (a) "on the list"; 
 (b) approved of by the Minister; or 
 (c) recognised or specified by the Governor in Council by Order in Council; 
 
 then exemption from stamp duty would automatically be granted.  No explanation needed to be 
given as to the use to which the property was to be put.  These provisions were obviously ideal 
for religious and charitable bodies, whether large or small.  Any "non-listed" organisations 
needed to apply to the Governor in Council (in the case of religious denominations and sporting 
bodies) or to the Minister (in the case of charitable bodies) and once approved that was the end 
of the matter - an exemption from stamp duty would be granted in all cases. 
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11. In 1988, Section 59E was inserted which, for the first time created a two tiered test. 
 
12. Sub-Section 59E(l) at this time provided that the Commissioner would determine a conveyance 
or transfer to be exempt from stamp duty where he was satisfied: 
 
 (a) that the conveyance or transfer was to: 
 
  (i) a university or college; 
 
  (ii) an institution with the principal object of the education of students in primary or 
secondary schools; 
 
  (iii) an institution with the principal object of the conduct of a rural training school; 
 
  (iv) an institution with the principal object of the conduct of a kindergarten or pre-
school; 
 
  (v) an institution with the principal object of the relief of poverty; 
 
  (vi)  an institution with the principal object of the care of the sick, aged, infirm, 
afflicted or incorrigible persons or of children; 
 
  (vii)  an institution having one or more of those objects; or 
 
  (viii) an institution determined by the Commissioner to be a religious institution. 
 AND 
 
 (b) the property was acquired and was to be used solely or almost solely for:- 
 
  (i) educational purposes; 
  (ii) the purpose of conducting a kindergarten or pre-school; 
  (iii) the purpose of the relief of poverty; 
  (iv) the purpose of care of sick, aged, infirm, afflicted or incorrigible persons or of 
children; 
  (v) the purpose of activities of a religious nature; or 
  (vi) more than one of those purposes. 
 
13. Other salient features of the Section 59E after its initial introduction in 1988 were and continue 
to be: 
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 (a) that the constitution of any of the institutions referred to in paragraphs 12(a)(ii) to 12(a)(vi) 
above must provide that the income and property of the institution is to be used and 
applied solely for the promotion of the objects of the institution and that no portion of the 
income or property will be distributed amongst the members.  On dissolution the assets of 
the institution are to be transferred to some institution having similar objects; 
 
 (b) to qualify as a care provider (paragraph 12(a)(vi) above) it has to be established that the 
care is direct and necessary as a result of the persons so cared for being sick, aged, 
infirmed, afflicted or incorrigible; 
 
 (c) the religious institution has to establish that the members of the institution subscribed to 
common articles of faith or belief which are formally documented; 
 
 (d) the Commissioner can determine an institution to be or not be a "religious institution" 
having regard to such matters as whether the institution is formally constituted, the number 
of followers of the institution, the duration of existence of the institution, regularity of 
religious services, clearly identifiable place(s) of worship, and formal training of the 
ministry of the institution; 
 
 (e) the provision of a residence of a minster is deemed to be a "religious activity"; 
 
 (f) to qualify under the phrase "care of children" one has to establish that the care goes as far 
as full-time care with the provision of food, clothing, shelter, well-being and protection; 
 
 (g) the Commissioner can refuse to grant an exemption but state a later time at which he may 
determine, according to those facts and circumstances known to him at that later time 
whether the facts and circumstances, if known when the instrument was first lodged, 
would have allowed him to determine the instrument to be exempt.  In such case a refund 
of duty may then be given; 
 
 (h) serious penalties are imposed in respect of circumstances or information given which 
proves to be false; 
 
 (i) the institution is to notify the Commissioner within 28 days after any change in 
circumstances which would result in an exemption not being granted if those 
circumstances were in existence at the time the instrument is lodged. 
 
14. Section 69A of the Act provides that where a loan is made solely or almost solely for one of the 
purposes specified in Section 59E(l) then the Commissioner may determine that the security 
given for such loan will be exempt from stamp duty.  This has been the useful section to obtain 
exemption from stamp duty on real property mortgages. 
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15. The general exemption for all approved church and charity owned properties was thus taken 
away in 1988. 
 
16. A more detailed critique of the structure and affect of Section 59E (which continues to apply) 
will be given following consideration of some minor amendments to Section 59E in 1989 and 
1990. 
 
17. In 1989 a minor amendment was made to Section 59E to include the Queens land University of 
Technology as one of the universities referred to in section 59E. 
 
18. In 1990 more substantive amendments to the "church and charity" provisions were enacted 
which are summarised as follows: 
 
 (a) firstly the definition "exempt charitable institution" was inserted in Section 2 to mean 
"...an institution or body or the trustees thereof which the Commissioner is, for the time 
being, satisfied is an institution or body of the kind to which Section 59E may be applied"; 
 
 (b) a term "qualifying exempt purpose" was also defined in Section 2 to mean "in respect of 
an exempt charitable institution, means a purpose of the kind specified in Section 59E(1)". 
 These definitions were not so much inserted for the "benefit" of Section 59E, but more to 
assist in the interpretation of other new provisions governing exemption of other types of 
documents for charitable institutions; 
 
 (c) the first amendment to Section 59E itself was the inclusion of Bond University Limited in 
the list of universities specifically mentioned.  That paragraph also allowed for any other 
institution to be declared a university or tertiary educational institution for the purposes of 
the Act by Order in Council; 
 
 (d) for the first time, "a public benevolent institution..." was included as an institution which 
may qualify for exemption if the second tier of the test were met; 
 
 (e) a further type of body which became eligible for exemption namely an institution declared 
by the Minister (in the Minister's discretion) to be an institution the principal object and 
pursuit of which is the fulfilling of a charitable object or an object promoting the public 
good (not being an object or pursuit that is a sporting, recreational, leisure or social 
pursuant...); 
 
 (f) as a consequence of (d) and (e) above the legislature added to the second tier of the test "a 
public benevolent purpose" and the purpose of any charitable organisation declared to be 
so by the Minster; 
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 (g) any tertiary educational institution seeking exempt status must be a public institution or its 
constitution must comply with the same requirements as any other charitable institution; 
 
 (h) the Minister now has the right to have regard to the commercial activities of a particular 
body which he is asked to declare to be an institution the object and pursuit of which he is 
the fulfilling of a charitable object or an object promoting the public good.  The 
implication seems to be that if the organisation undertakes what he regards as commercial 
activities, then the Minister may be less likely to give it status of an "exempt charitable 
institution"; 
 
 (i) a new Section 72 was also added, a copy of which appears an Annexure "B" to this paper; 
 
19. A copy of the complete Section of Section 59E in its current amended form after these 1990 
amendments is also annexed hereto and marked with the letter "A". 
 
The Relevance of the Purpose 
 
20. Section 59E, whilst seemingly verbose, is relatively clear in its terms.  It requires:- 
 
 (a) that the institution acquiring is to be an institution of the type specified in paragraphs (a) to 
(e) of sub-section (1); and 
 
 (b) that the property acquired is to be used for one or more of the purposes set out in 
paragraphs (f) to (m) of sub-section (1). 
 
21. For genuine religious and charitable bodies our firm has experienced little difficulty in 
convincing the Commissioner that such religious or charitable body should be approved as an 
exempt charitable institution provided the constitution is carefully worded to comply with 
income and dissolution requirements in sub-section (2). 
 
22. However, it has proven more difficult, especially in certain instances, to convince the 
Commissioner that the property is to be used solely or almost solely for one of the specified 
purposes.  We consider that the section clearly focuses on the purpose of the acquisition, not the 
proposed physical use of the property. 
 
23. It has become apparent that the Commissioner of Stamp Duties concentrates primarily upon the 
physical use of the property and places little, if any, importance on the purpose which that 
physical use is intended to achieve. 
 
 It is submitted that the Commissioner's interpretation is incorrect for the following reasons:- 
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 (a) The word "used" in Section 59E(1) is not confined to the specific activity carried on at the 
premises.  If it were so confined, the Section as a whole would be a nonsense.  For 
example, paragraph (i) - "the purpose of the relief poverty" - would only be satisfied if 
poor people were being relieved of their poverty on the premises.  Similarly, paragraph (f) 
- "educational purposes" - would only be satisfied if education was being carried on at the 
premises, so that premises housing the administration of an educational institution would 
not satisfy that test. 
 
 (b) The Commissioner's interpretation effectively ignores the word "purpose" in each of 
paragraphs (f) to (m).  The Commissioner's construction would read, for example, 
paragraph (h) as "conducting a kindergarten or pre-school", rather than "the purpose of 
conducting a kindergarten or pre-school"; paragraph (i) as reading "the relief of poverty" 
rather than "the purpose of the relief of poverty"; paragraph (j) as reading "the care of sick, 
aged, infirm, afflicted or incorrigible persons or of children", rather than "the purpose of 
care of sick, aged, infirm, afflicted or incorrigible persons or of children", and paragraph 
(k) as reading "activities of a religious nature" rather than "the purpose of activities of a 
religious nature".  It is a fundamental principle of statutory construction that no word in a 
Statute should be ignored or regarded as being otiose; but the Commissioner's approach is 
to ignore the words "the purpose of", "purposes" or "purpose" notwithstanding that 
Parliament has deliberately repeated that expression in each of the relevant paragraphs. 
 
 (c) It is submitted that the section as a whole clearly focuses on the "purpose" for which the 
premises are used, not what physically happens within those premises. 
 
24. The Shorter Oxford Dictionary (Second Edition) defines "purpose" to mean: 
 
 (a) the object which one has in view; 
 (b) the action or fact of intending or meaning to do something; intention, resolution, 
determination; 
 (c) the object for which anything is done or made or for which it exists; end, aim. 
 
25. It is submitted that in most cases, especially acquisitions by mainstream Churches and reputable 
charitable organisations, the only possible:- 
 
 (a) object the Church or institution would have in view; 
 (b) intention of buying any property; and 
  (c) object or aim for which any property was purchased 
 
 would be to directly or indirectly fulfil one or more of the types of activities referred to in 
paragraphs (f) to (k) of sub-section 59E(1). 
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26. Where land is used in a manner which is a means or method of achieving or fulfilling the end or 
aim of the organisation, it is submitted that it is clear that by definition such land is being used 
for the purpose of that organisation. 
 
27. We take the view that the purpose does not cease to be the requisite purpose merely because the 
organisation may receive a direct or indirect financial return from the use of the property for the 
exempt charitable purposes.  To fund the infrastructure required to fulfil the objects of many 
religious and charitable organisations it has become necessary for such organisations to ensure 
that they maintain adequate property portfolios generating sufficient income to provide such 
funding.  This has proven to be a satisfactory source of funding.  The fact that rental or other 
income is received by leasing out or using parts of those properties in a certain manner should be 
irrelevant in determining whether an exemption should be granted. 
 
28. Most organisations do not attempt to conceal the means by which they set about achieving and 
fulfilling their purposes.  Some have chosen the manufacture and sale of food items.  Some have 
bought commercial rental properties.  Some have used properties for what may be described as 
"semi-commercial" purposes.  It is simply a means of converting money received to pursue the 
religious or charitable purposes of the organisation.  It can be argued that:- 
 
 (a) for the Commissioner to conclude that the receipt of rental or other income to be applied 
towards purposes of the kind referred to in section 59E(1) does not entitle the institution to 
exemption means, in effect, that no charitable institution can engage in any (or at least, any 
significant) form of fundraising activity on land, without assuming a liability to pay very 
substantial imposts; 
 
 (b) it cannot be seriously suggested that the reason these churches and charitable organisations 
are present in the community are to conduct business enterprises on a commercial basis.  
Unlike profit making organisations, the members of the boards of most religious and 
charitable organisations hold their positions on a voluntary basis, apart from perhaps, in 
the case of larger organisations, the chief executive officer, whose salary could not be 
compared with the salaries payable to managing directors of profit making companies.  
The question should not be whether the churches or charitable organisations compete with 
profit making organisations.  Such churches and charitable organisations do not compete 
in a business sense for the charitable work that they undertake; 
 
 (c) these Churches and charitable organisations do not deny that, in many cases, they have 
become large organisations which successfully achieve an enormous range of religious and 
charitable objectives, probably beyond the comprehension of most people in the 
community, many of whom take the provision of such services for granted.  However, the 
size of any particular organisation is irrelevant.  No proper distinction can be drawn 
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between the means by which an organisation has adopted to achieve its charitable objects 
and the operation of any other charitable institution which conducts fund raising activities 
to achieve income to assist in the defrayment of that institution's expenses. 
 
29. Two leading case authorities support the argument put forward above. 
 
30. Newcastle City Council v. Royal Newcastle Hospital, [1959] A.C. 248 involved a question 
whether a hospital was liable to pay municipal rates.  The question fell to be determined upon 
the meaning of the words "land which belongs to any public hospital and is used or occupied by 
the hospital ... for the purposes thereof". 
 
 The relevant hospital occupied premises comprised in seventeen and a half acres of gardens, 
surrounded by 291 acres of virgin land.  The Council's argument was that the virgin land was not 
"used" for the purposes of the hospital, and indeed was not "used" at all.  That argument was 
rejected by the Judge at first instance (Richardson J.), by a majority of the New South Wales Full 
Court (Roper C.J. in Eq. and Maguire J., with Owen J. dissenting), by a majority of the High 
Court of Australia (Williams, Webb and Taylor JJ., with Fullagar and Kitto JJ. dissenting), and 
ultimately by the unanimous decision of the Judicial Committee (comprising Viscount Simonds, 
Lord Cohen, Lord Somervell of Harrow, and Lord Denning). 
 
31. In the High Court of Australia, the following passage from the judgment of Taylor J., (1956) 96 
C.L.R. 493 at p.515, is of particular significance: 
 
  "... where an exemption is prescribed by reference to use for a purpose or 
purposes it is sufficient, in my opinion, if it be shown that the land in question 
has been wholly devoted to that purpose even though, the fulfilment of the 
purpose does not require the immediate physical use of every part of the land. 
 In my opinion where a hospital acquires or sets apart, for a project which 
may properly be described as a purpose of a public hospital, a tract of land 
which it considers is the minimum requirement for its contemplated project 
and thereupon proceeds to carry out that project it, thereby, uses the whole of 
the land.  How its purposes shall be fulfilled is, within reason, for it to decide 
and, as I have already said, it is nothing to the point to say that it has 
employed in the project more land than may, upon the views of others, be 
thought to have been necessary, or that in fact, it has derived no benefit or 
advantage therefrom in the fulfilment of its purposes." 
 
32. In the Privy Council, Lord Denning (delivering the judgment of the Board) at [1959] A.C. 248, 
255, said: 
 
  "Their Lordships are of opinion that it was used for [the prescribed] 
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purposes.  [Counsel for the Appellant] submitted that an owner of land could 
not be said to use the land by leaving it unused: and that was all that had been 
done here.  Their Lordships cannot accept this view. 
 
  An owner can use land by keeping it in its virgin state for his own special 
purposes.  ... In the same way this hospital gets, and purposely gets, fresh air, 
peace and quiet, which are no mean advantages to it and its patients." 
 
33. A similar result obtained in Ryde Municipal Council v. Macquarie University, (1977) 139 
C.L.R. 633, in which the High Court considered a provision of the same Act referring to "Land 
which belongs to any ... public charity, and is used or occupied by the ... charity ... for the 
purposes thereof", and "Land which is vested in the Macquarie University ...  and is used or 
occupied by the University ... solely for the purposes thereof", and "Land which is vested in the 
Macquarie University ... and is used or occupied by the University ... solely for the purposes 
thereof".  The most significant passage is in the leading judgment of Gibbs A.C.J. at p.643, 
where his Honour said:- 
 
  "The next question is whether the land in question was used for the purposes 
of the University. ... the functions of the University... include the provision of 
educational facilities, the dissemination of knowledge and the promotion of 
scholarship.  The purpose of the University was to perform those functions.  
Ordinarily speaking, one would not say that the purpose of the University was 
to provide shops or other commercial establishments for the use of staff or 
students. 
 
  However, it is now well settled that when an exemption from rates or taxes is 
given in respect of land used for the purposes of a charity, the exemption is 
not confined to land used for those purposes, the pursuit of which makes the 
body a charity, ie., which gives it its character as such.  If the land is used for 
purposes which are "merely a means to the fulfilment" of the charitable 
purpose and "incidental thereto" it is within the exemption Salvation Army 
(Victoria) Property Trust v. Fern Tree Gully Corporation, (1952) 85 C.L.R. 
159, at pp.169-171.  In other words, if the use which the charity makes of the 
land is "wholly ancillary to", or "directly facilitates" the carrying out of its 
charitable objects, that is sufficient to satisfy the requirement that the 
premises are used for charitable purposes: Glasgow Corporation v. 
Johnstone, [1965] A.C., at p.622,  Osfan v. Birmingham City Council, [1976] 
A.C. 126, at p.139.  If, on the other hand, the use is only "collateral" or 
"additional" to the purposes which give the charity its character as such, the 
land will not be used for the purposes of the charity:  Salvation Army 
(Victoria Property Trust v. Fern Tree Gully Corporation, (supra) at p.169." 
 P.O.N.C. Working Paper No.33 - QUT 
 
 11 
 
34. The Ryde Case demonstrates that a purpose does not cease to be a charitable purpose, merely 
because the charitable institution may receive income from the use of the premises for charitable 
purposes.  Clearly the use made, for example, of a rental property owned by a charitable 
organisation the rent received from which is applied towards the objects of that organisation is 
"wholly ancillary to" and "directly facilitates" the carrying out by that organisation of its 
charitable objects. 
 
35. The Commissioner's view (based on earlier requests for exemption in similar circumstances) 
appears to be that when property is used mainly for the getting in, raising or earning money for 
charity or public benevolent purposes, although benefiting the charity indirectly, it is not 
considered to be wholly related to nor directly facilitating the purposes of the charity.  In one 
instance The Commissioner stated in his correspondence denying an exemption "... if the 
organisation uses the land etc (shopping centres for joining into the business world whose 
purposes are not aligned with the provisions... then exemption does not apply." 
 
36. We suggest that the Commissioner's view is plainly wrong, both in law and in fact in that: 
 
 (a) That view is wholly inconsistent with the decisions of the Privy Council and of the High 
Court of Australia in the cases referred to above. 
 
 (b) It is fatuous to suggest that getting in, raising or earning money for an organisation merely 
benefits a church or charity "indirectly".  The getting in, raising and earning of money for a 
religious or charitable organisation would be part of the means adopted for the fulfilment 
of its religious and charitable objects and purposes, and is therefore directly incidental 
thereto. 
 
 Further:- 
 
 (a) we are unsure what the Commissioner means when he states in his letter that "the 
organisation uses the land ... for joining into the business world whose purposes are not 
aligned with the provisions that relate solely or almost solely to any criteria contained in 
s59E(1)(f) to (m) of the Act" (emphasis added). 
 
 (b) The term "whose purposes" in the Commissioner's letter appears to refer back to the term 
"the organisation" using the land.  It is conceded that commercial business enterprises 
operating for profit (and the consequent financial rewards for their owners) would 
probably not have purposes aligned with those set out in section 59E. 
 
 (c) However, most religious and charitable organisations could by no means be placed in the 
same category as such enterprises and they would take exception if that were the 
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Commissioner's view.  Contrary to the assertion in the Commissioner's letter it would be 
clearly established that the organisation has purposes entirely consistent with one of 
paragraphs (f) to (k) of sub-section 59E(1). 
 
 (d) The Commissioner may be making the point that the organisation is not entitled to an 
exemption as it "uses the land ... for joining into the business world".  With respect, the 
question of qualifying for exemption pursuant to section 59E has absolutely nothing to do 
with using the land for "joining into the business world".  Every time a religious or 
charitable organisation buys or sells real property or any other property requisite for 
carrying out its purposes it is entering into "the business world".  These organisations must 
deal with Real Estate Agents, Valuers, Solicitors, Government Departments no matter 
what the actual use of the property.  These are important matters, with charitable funds at 
stake, and naturally a sensible "business-like" approach should be adopted.  Religious and 
charitable organisations must guard themselves against the rogues in the community and 
the pitfalls necessarily associated with property transactions.  To this extent, it is submitted 
that such organisations would not deny they are well and truly part of "the business 
world". 
 
 (e) The Commissioner is challenged if he is suggesting that by "joining into that business 
world", in the context described a religious or charitable organisation is not entitled to 
exemption. 
 
 (f) The Commissioner, by using the phrase "joining into the business world", may be 
suggesting that by purchasing the Property the organisation is conducting a "business".  
That is not what the Commissioner has said but it may be what the Commissioner is 
suggesting.  The definition of "business" selected by Mason J. in Hope v. Bathurst City 
Council (1980) 144 CLR 1 at 8 was the last meaning for business in the Shorter Oxford 
Dictionary namely:  "19. A commercial enterprise as a going concert..." Mason J. notes it 
is the popular meaning of the word as used in the expression "carrying on a business". 
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 (g) The word "business" has such an array of meanings that it is difficult to establish exactly 
what the Commissioner may be suggesting.  However, churches and charities are not "a 
commercial enterprise as a going concern."  The Shorter Oxford Dictionary includes in 
the definition of "commercial" the following:  "4. Viewed as a matter of profit and loss".  
Church and charitable organisations, whilst maximising return on all property would not 
view things as a matter of profit and loss.  Income is used to defray costs.  There are no 
profits in administering and running a church or charitable organisation.  The ministry and 
services to be provided are infinite.  There is never enough money to go around to all those 
people in need of the services provided. 
 
 (h) Enormous amounts of money in stamp duty have been paid since the 1988 amendments.  
Some would not appreciate:- 
 
  (i) how much even a small portion of this amount of money would be appreciated by 
the various agencies and divisions of the churches and charitable organisations who 
are desperately in need of funds to support and carry out their particular function; 
 
  (ii) how efficiently and wisely those divisions and agencies could use that small portion 
in carrying out those functions; 
 
  (iii) how broad a spectrum of activities and agencies could use that amount of money; 
and 
 
  (iv) the amount of people who would, in the end result, benefit from that amount of 
money. 
 
  That amount of money may also represent, in indirect terms, the gifts and bequests made 
by members of the Churches and charities and of the community to the capital fund of the 
Churches and charities for their religious and charitable purposes.  Those donors would 
not, we consider, when making those donations, intend to contribute to Government 
revenue and certainly would be surprised, and annoyed, if it were known that their 
donations may have contributed to Government revenue. 
 
  It is therefore submitted that if the Commissioner's use of the phrase "business world" 
applies to the Church in this context, he is quite clearly wrong. 
 
 (i) Accordingly it appears that no construction or interpretation of the Commissioner's words 
provides a correct well-founded interpretation of the facts of this example or the 
provisions of the Act, except that the Commissioner recognises, quite correctly, that 
organisations whose purposes are not aligned with the criteria in paragraphs (f) to (m) of 
sub-section 59E(1) do not qualify for exemption. 
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 (j) It is pleasing to note, in that respect, that the Commissioner concedes that it is the 
organisation's purposes which are relevant and not the actual use of land. 
 
37. The Commissioner's attitude in a recent letter disallowing a formal objection against a refusal of 
an application for exemption is summarised as follows:- 
 
  "The effect of such reasoning would be to jump over from the direct purpose 
for which a property is used and only consider the purpose for which the 
income produced is used.  This does not appear to be the intention of this 
legislation.  If it were, then the paragraphs (f) to (m) of section 59E would be 
superfluous in the legislation. 
 
  It is not clear exactly how many shops in the centre have been leased out to 
other tenants, but it would seem almost certain that the property is used solely 
or almost solely for this purpose.  If so, then such use for the purpose of 
earning rental income for the purchaser, whilst benefitting the public 
benevolent purposes of the purchaser indirectly, is not wholly related to nor 
does it directly facilitate the charitable/religious purposes of the purchaser 
and is therefore not considered to be for any approved purpose as contained 
in paragraphs (f) to (m) of Section 59E(1)." 
 
38. Apart from the submissions put forward above refuting such reasoning the Commissioner's 
argument (that Section 59E would be superfluous if the Church's interpretation is correct) 
contains certain flaws.  The following examples can be envisaged where the acquisition by an 
exempt charitable institution would not be entitled to an exemption by virtue of a failure to 
establish that the property acquired is to be used solely or almost solely for one of the purposes 
specified in paragraphs (f) to (m) of subsection 59E (1):- 
 
 (a) The exempt charitable institution may be acquiring property in its own name on behalf of 
a private organisation who proposes to run a business at a profit for the benefit of that 
private organisation on the property.  The sole purpose of the acquisition in the name of 
the exempt charitable institution may be to avoid the imposition of stamp duty on the 
acquisition.  If it were merely a sham it may involve an unorthodox fringe charitable or 
religious organisation of doubtful merit.  An organisation may squarely establish itself as 
an exempt charitable institution under paragraphs (a) to (e) of Subsection 59E (1) but if the 
property was to be used by a different entity for the financial gain of that entity unrelated 
to the exempt charitable institution it would not and should not qualify for exemption 
pursuant to paragraphs (f) to (m) of Subsection 59E (1).  One might say that there is little 
difference between this example and the acquisition by an exempt charitable institution of 
a property for letting out to a private entity which runs a business on the land at a profit.  I 
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submit that the fundamental difference between those examples is that the receipts derived 
by owning and renting the land are directly channelled towards the charitable objects of 
the exempt charitable institution and not distributed amongst the owners of the entity 
running the business on the land. 
 
 (b) The exempt charitable institution may purchase the property under a joint venture 
agreement with a private organisation.  In circumstances similar to those set out in (a) the 
arrangement may or may not be a sham to avoid the imposition of stamp duty.  The private 
organisation may be controlled by the same individuals who control the charitable 
organisation and who are abusing the status of the charitable organisation for their own 
financial benefit.  Again it is conceded that this would not be an acquisition solely or 
almost solely for one of the purposes specified in paragraphs (f) to (m) of Subsection 59E 
nor should it be.  There would be differing degrees of the extent of the relationship 
between the use and the purpose (depending on the terms of such a joint venture 
agreement) but the dividing line between whether an exemption should be granted or 
should not be granted, I submit, should be whether the receipts derived from the use of the 
land are applied towards objects of the exempt charitable institution or whether they are 
applied towards some other non-related purpose of the entity for whom, in reality, the 
property was purchased (a hypothetical genuine example could be a nursing 
home/retirement village joint venture arrangement between say a mainstream church body 
and a large private company). 
 
39. There are no doubt many other examples which would clearly indicate that the interpretation the 
Church has given to the Section does not result in paragraphs (f) to (m) of Section 59E being 
superfluous. 
 
40. It is submitted that the plain wording of subsection 59E dictates that stamp duty will be imposed 
in circumstances similar to those set out in paragraphs 38(a) and 38(b) above but to allow an 
exemption in cases where clearly any receipts by the owner of the land are to flow directly into 
the pool of resources used to fulfil the religious or charitable objects of the organisation.  
Sub-section 59E (2) seems to confirm the concern the legislature may have had about the bona 
fides of purchasing entities in that it attempts to ensure that the income and property of any 
approved institution are applied solely towards the objects of the institution and that on 
dissolution such assets are not to be distributed to the members but to an organisation having 
similar objects.  Additionally these organisations have an obligation (in the nature of that of a 
trust) to obtain the best possible return on assets held by it for its religious and charitable 
purposes (as referred to in the notice of objection eg. paragraph 3.10). 
 
41. The second paragraph of the Commissioner's letter quoted above, it is submitted, is also 
incorrect.  It has been argued extensively above that the use made of any property where the 
receipts from any use are being applied towards the objects of the organisation is "wholly 
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ancillary to" and "directly facilitates" the carrying out by that religious or charitable organisation 
of its charitable objects.  The Ryde case would appear to be suitable authority for this view. 
 
"Purposive" Construction 
 
42. Section 14A(1) of the Acts Interpretation Act, 1954 requires that, "In the interpretation of a 
provision of an Act, the interpretation that will best achieve the purpose of the Act is to be 
preferred to any other interpretation".  Section 14B provides for the use of "extrinsic material" 
to aid in the interpretation of statutory provisions.  "Extrinsic material" is defined in sub-section 
14B(3) as including "relevant material not forming part of the Act", such as:- 
 
  "(f) The speech made to the Legislative Assembly by the member in moving 
a motion that the Bill be read a second time; ..." 
 
43. One item of "extrinsic material" which is clearly relevant for this purpose is a statement made by 
the Minister (Hon. B.D. Austin) in his Second Reading Speech on 13 April 1988 when the new 
Section 59E was introduced.  This may be found in Hansard at pp.5858-5859. 
 
  "This Bill is a further step by the Government in its determination to counter 
stamp duty avoidance.  The Bill provides for substantial amendments to the 
Stamp Act dealing with avoidance.  It also aims to streamline the 
administration of the Act.  Some new exemptions are also to be provided, 
some existing concessions have been reviewed and some anomalies are to be 
corrected. 
 
  The Bill proposes a number of major new measures to counter moves to avoid 
the full payment of stamp duty.  There are also measures to tighten existing 
anti-avoidance measures.  For example, among the new measures, 
conveyance duty is to apply in full to the transfer of shares in companies 
where that company's assets comprise 80 per cent or more of the land valued 
at $1m or more. 
 
  Again, the use of "layer" policies to abuse the 25 per cent of premium 
limitation in insurance duty is countered.  It will be an offence to store or act 
on a document not lodged under this Act unless the Commissioner of Stamp 
Duties is advised. 
 
  Included in the tightening of existing anti-avoidance measures are the 
redefining of terms such as "conveyance" and "transfer" to ensure conveyance 
duty applies in all relevant cases.  To discourage participation in schemes of 
avoidance, disclosure requirements are tightened and the maximum penalty 
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for non-compliance is increased to $5,000 and double duty for the 
non-disclosure of all relevant facts and circumstances. 
 
  There will be a new mortgage duty exemption for school parents and citizens 
associations' loans, and the principal place of residence exemption is to be 
broadened to cover certain situations not now covered. 
 
  I have outlined only a few of the many provisions in the Bill which arise from 
the continual review of the stamp duty laws.  To help members and the public 
understand these changes, I move under Standing Order 241(c) to table 
detailed explanatory notes and ask that these be incorporated in Hansard." 
 
44. The explanatory notes under the heading "Amendments Relating to Exemptions" set out the 
following in respect of "Religious/Educational/Charitable Institution Exemptions":- 
 
  "Conveyance duty exemption for educational, religious and other institutions 
(Clauses 31, 36, 67 and 81) 
 
  Section 59E (see clause 67) replaces the existing conveyance duty concession 
for educational institutions, religious bodies and institutions engaged in the 
relief of poverty, and in the care of sick, aged, infirm, afflicted and 
incorrigible persons or of children. 
 
  Currently some relevant provisions require Ministerial approval of the 
institution or Executive Council approval of the denomination to which the 
religious body appertains. 
 
  The new section provides for these matters to be determined by the 
Commissioner according to ordinary principles. 
 
  The concession has also been tightened by requiring that a conveyance or 
transfer (other than of listed marketable securities) has to be for a qualifying 
purpose ie. religious, charitable, or educational. 
 
  The exemption for listed securities is preserved in clauses 31 (for broker 
transactions), 36 (for London broker transactions) & 81 (for transfers 
generally). 
 
  The section also allows the Commissioner the power to either refuse the 
concession at the outset and allow a refund (subject to certain matters being 
later demonstrated to his satisfaction) or to give the concession on conditions 
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and require the persons to notify him where those conditions are not in 
retrospect met.  There is also a penalty for failure to notify these matters..." 
 
 Points of interest are that:- 
 
 (a) the introduction of Section 59E was included in the general reference to being inserted to 
counter moves to avoid the full payment of stamp duty.  The Minister was effectively 
placing legitimate applications for exemption by religious and charitable organisations in 
the same category as complicated and costly tax avoidance schemes used by profit-making 
commercial enterprises.  Is this fair and is it slightly deceptive? 
 
 (b) there was no reference in the words the Minister actually spoke (as opposed to those in the 
explanatory notes) to any possible adverse affects on religious and charitable 
organisations. 
 
 (c) the reference in the explanatory notes to the concession being "tightened":- 
 
  (i) does not necessarily lead to an interpretation of the section which the Commissioner 
is now adopting; 
 
  (ii) is consistent with an interpretation similar to that set out in paragraphs 20-35 and 38 
above; 
 
  (iii) is not entirely accurate if it was intended to mean that the Commissioner's current 
interpretation of the section is correct. 
 
 (d) the Bill was introduced on the day prior to the date that members of the House and the 
public had thought it would be introduced.  It appears also that the explanatory notes were 
not readily available or available at all for comment and discussion prior to the 
introduction of the Bill.  Mr Innes (then Sherwood (then) Leader of the Liberal Party) 
stated in his response to the Minister's speech the following:- 
 
   "Over the last several days, people in this city have attempted to 
get a copy of this Bill and the Minister's second-reading speech.  
They are people who are trying to come to grips with the Bill's 
implications.  They are not tax-avoiders, they are people whose 
responsibility it will be to advise their clients on the implications 
of stamp duty and the ramifications and legal obligations which 
will fall from this legislation.  They are people who have not had 
time to form a sensible conclusion as to whether the Bill is 
accurately drafted, whether it carries out the intent, whether it is 
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fair or whether it is equitable." 
 
  Later he continued:- 
 
   "The truncation of debate and the acceleration of debate has been 
allowed to take place when the Bill should have been debated 
tomorrow. 
 
   The legislation should have been debated in the normal course - 
at the earliest tomorrow, not today.  Unlike members of the 
Government, who have months in which to take advice on 
legislation, other honourable members arrange their affairs and 
prepare themselves for what complies with the normal provisions 
of the Standing Orders of this Parliament. 
 
   No warning was given that this legislation had any special 
urgency attached to it.  No warning was given that this procedure 
would be used today.  It is a scandal; it is a disgrace.  It is 
completely consistent with what the Minister would like to achieve 
for himself jor political purposes.  It is inconsistent with fairness." 
 
 In responding to the suggestions of acceleration of the debate Mr Austin stated it was:- 
 
  "Simply because wheti legislation of this type is produced, as I said in my 
second-reading speech, one produces a Bible for those people who wish to 
defraud the system.  Theoretically, what should have happened - it would have 
been impossible to do it - is that this type of legislation probably ought to have 
been discussed with everyone of this Chamber beforehand, introduced in one 
day and passed on the same day before it became public knowledge.  
Members of the Liberal Party and members of the Labor Party have a right to 
seek outside advice about legislation.  Immediately that is done, and before 
the legislation is passed by the Parliament, people are given the opportunity, 
if they so desire, to exploit for their own purposes the provisions of the Stamp 
Act." 
 
 In closing, after Mr Austin moved a short but complicated amendment to the Bill, Mr Innes 
stated:- 
 
  "Nothing could itidicate more clearly the problems of dealing with legislation 
of this complexity.  This drafting amendment clearly has significance.  It has 
to have significance in taxation legislation of this kind because the legislation 
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has to be precise.  This is the sort of thing which, after months of 
preparations, has led to a rethink in detail of this section.  This is a crystal 
clear illustration of the problem that I referred to about how difficult it is for 
members of other  parties, who have not seen this legislation at all bcfore, to 
properly prepare themselves and make detailed submissions in response to 
this kind of legislation.  If the Minister's own department, after months of 
gestation and after 30 months' of assistance from New South Wales cannot get 
it right, how can members in this House, who were bombarded in the last two 
days of sitting last week with a dozen pieces of legislation, properly prepare 
themselves? 
 
  Despite the predictable claim by the Minister that the legislation is in the 
interests of countering tax avoidance, this shows that the proceedings of this 
House are a farce when it comes to legislation of this complexity.  The House 
is being treated with contempt.  The difficulties that the Government itself has 
with this legislation are illustrated by this single amendment to a single clause 
out of a 120 page catalogue of amendments which the Minister has described 
as an encyclopaedia or bible to counter tax avoidance.  This is deliberate 
misrepresentation of the full complexity of the legislation and a deliberate 
attempt to engage in a cheap political tactic in order to pass legislation 
through the House.  If the legislation was to be given substantial 
consideration and considered debate, the Minister would find himself in some 
difficulty in answering the debate properly." 
 
 Interestingly, the Labor members of the House (including Mr De Lacey and Mr Goss) voted in 
favour of passing the Bill. 
 
45. Another item of "extrinsic material" which is clearly relevant for this purpose is a statement 
made by the Minister (Hon. K De Lacy) in his Second Reading Speech on 30 May 1990, when 
the amendments were introduced comprising the new Section 59E.  This may be found in 
Hansard, Volume 315, especially at p.2003. 
 
 The Minister referred to the amendments as creating:- 
 
  "An expanded structure under which exemptions for religious, educational 
and charitable bodies is rationalised and standardised across stamp duty, 
payroll tax and land tax." 
 
 The Minister continued: 
 
  "The general structure of the exemption will be that specified documents 
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entered into by an exempt charitable institution will be exempt where the 
transaction or item is necessary for carrying out the work of the institution for 
a qualifying exempt purpose. 
 
  The definition `exempt charitable institution' covers a list of institutions and 
bodies and also provides for the Minister to additionally be able to declare an 
institution to be an exempt charitable institution where its principal object 
and pursuit is of a charitable nature or promotes the public good.  The new 
structure recognise and provides relief from stamp duty for a class of worthy 
charitable community bodies which do not presently qualify for exemption 
under the current provisions of the Act. 
 
  The current exemptions are largely restricted to conveyance duty.  However, 
as well as expanding the bodies that can qualify, the new structure extends 
exemption to declarations of trust, instalment purchase agreements, hiring 
agreements, leases, insurance policies, requests and settlements. 
 
  Further, to maintain a consistent basis for the scheme it has been necessary to 
remove the existing exemption for transfers of listed company shares to such 
bodies, as the qualifying purpose test cannot usually be applied in such cases. 
 There is currently no similar exemption for transfers of unlisted shares.  The 
new expanded scheme of concessions has been implemented administratively 
as from 1 November 1989." 
 
46. It is plain from these items of "extrinsic material" that the governments', and indeed the 
Parliaments', intention was not to limit the concessions available to genuine charitable 
institutions, but rather to:- 
 
 (a) extend the categories of charitable institutions entitled to such concessions; and 
 (b) extend the nature of the concessions available to such institutions; 
 
47. It is clear that, prior to the passage of the 1988 amendments, the acquisition by a religious or 
charitable organisation of a rental property would have given rise to an exemption.  It appears 
from the Ministers' pronouncements that it was not the Government's intention to limit the 
extent of concessions available prior to the passage of the amendments. 
 
48. The Ministers' statements show some recognition on their part, and on the part of their 
governments, of the invaluable role played by religious and charitable organisations in our 
community.  Both State and Federal Governments are quite willing to leave, for religious and 
charitable organisations the majority of the work associated with providing the services and 
over-coming the problems which such organisations so willingly do.  The churches and charities 
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welcome such decisions by the government as the churches and charities believe that they know 
such activities better than the government.  The churches and charities are encouraged by the 
Ministers' positive indications that amendments to the Stamp Act and other revenue legislation 
were intended to expand, rather than reduce, the concessions available to such churches and 
charities.  They do not believe that it was the Government's intention, on the one hand, to expect 
churches and charities to provide the services and care on the scale they so willingly do, and on 
the other hand to tax them on a massive scale and ignore the great contributions that they make. 
 
49. It is respectfully suggested that any "purposive" construction of Section 59E compels the 
conclusion that the legislation was intended to benefit religious and charitable institutions rather 
than punish them financially for the fact that the demand for their services is at record levels, and 
they have had to expand in order to continue the successful pursuit of their charitable aims. 
 
Discussion 
 
50. The following are examples of uses where there may be a divergence of opinion between the 
Commissioner and the religious or charitable organisation:- 
 
 (i) child care centre; 
 (ii) aged living units with differing degrees of care either available for purchase or lease (may 
depend on organisation running the facility); 
 (iii) second hand clothing outlets; 
 (iv) commercial rental properties; 
 (v) theme park on Gold Coast. 
 
LAND TAX 
 
Introduction 
 
51. The pattern of development of Land Tax legislation has followed a similar path to that of stamp 
duty legislation. 
 
 Historically, the Land Tax Act was introduced in 1915 by the Labour Party which considered 
that the development of Queensland would be hindered by the ownership in one name of large 
land holdings.  Colenso, D.A. and Telford, W. (Land Tax and Valuations Update Continuing 
Legal Education, Queens land Law Society) noted that the Act was designed to:- 
 
 (a) deter large land holdings particularly by absentee owners; 
 (b) encourage the productive use of land to generate employment and revenue; and 
 (c) encourage land development by way of a surcharge on land. 
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52. Essentially one might say that land tax is a wealth tax.  It would seem contrary to reason 
therefore if the legislature chose to impose such a tax against religious and charitable bodies. 
 
Recent Legislative History 
 
53. From the introduction of the Act until 1989 a specific section was inserted in the Act to exempt 
certain land from taxation under the Act.  Initially that section appears to have been designed to 
exempt only public land and land owned by charitable or similar entities. 
 
54. So far as relevant, section 13 (until 1989) provided:- 
 
  "13.(1)  Land exempted from tax. 
 
  The following shall be exempt from taxation under this Act, namely - 
 
  (i) all land owned by the Commonwealth of Australia or the State, or by a 
local or other public authority; 
 
  (ii) all land owned by or in trust for any Friendly Society registered under 
the laws relating to friendly societies; 
 
  (iii) all land owned by or in trust for any trade union, provided such land is 
not used to carry on a business for pecuniary profit; 
 
  (iv) (Repealed); 
 
  (v) all land owned by or in trust for a charitable or educational institution, 
if the institution, however formed or constituted, is formed or 
constituted in a State or Terrirnry of the Commonwealth and is carried 
on solely for charitable or educational purposes and not for pecuniary 
profit; 
 
  (vi) all land owned by or in trust for a religious society, the proceeds 
whereof are devoted solely to the support of the aged or infirm clergy or 
ministers of the society, or their wives or widows or children, or to 
religious, charitable, or educational purposes; 
 
  (vii) all land owned by or in trust for any person or society and used or 
occupied by that person or society solely as a site for - 
 
   (a) a place of worship for a religious society, or a place of 
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residence for any clergy or ministers or order of a religious 
society; 
 
   (b) a charitable or educational institution not carried on for 
pecuniary profit; 
 
   (c) a building owned and occupied by a society, club or 
association, not carried on for a pecuniary profit; 
 
   (d) a public library, institute or museum; 
 
   (e) a show ground; 
 
   (f) a public cemetery or public burial ground; 
 
   (g) a public garden, public recreation ground, or public 
reserve; 
 
   (h) a public road; 
 
   (i) a fire brigade station ..." 
 
 Again these provisions were ideal for religious and charitable bodies whether large or small.  
The smaller bodies would need to justify the granting of an exemption by establishing that they 
fell within the class of one of the paragraphs of sub-section 13(1).  In effect, all land owned by 
legitimate religious and charitable bodies would be exempt from land tax.  Note in particular 
paragraph (vi) which acknowledges that income-producing land may be owned by religious 
organizations.  Provided those proceeds were devoted solely to the religious, charitable or 
educational purposes of the organization or to the zupport of the clergy and their family, then the 
land would be exempt from tax.  I consider that this was a most rational approach.  The legimate 
religious charitable organisations were granted land tax exemption and also saved the enormous 
administrative burden of having to prepare and lodge land tax returns. 
 
 By Act of State Parliament No. 21 of 1990 wholesale changes to section 13 were introduced. 
 
 Pararaphs (v), (vi) and (a) and (b) of paragraph (vii) were repealed.  In lieu thereof one "religious 
and charitable" exemption provision was inserted as follows:- 
 
  "(v) all land owned by or in trust for an exempt charitable institution and 
used for a qualifying exempt purpose". 
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 Section 13 then went on in sub-section (5) to define the following terms:- 
 
  "Associated religious body" 
  "Exempt charitable institution" 
  "Qualifying exempt purpose" 
  "Religious institution". 
 
 The definitions of "qualifying exempt purpose" and "exempt charitable institution" mirrored 
sub-section 59E(1) in the Stamp Act with some distinctions which will be discussed below.  
Photocopies of these definitions appear as annexure "C" to this paper. 
 
 A circular letter distributed by the then Acting Commissioner of Land Tax on 10 January 1991 
(after these amendments commenced) stated:- 
 
  "As a result of the amendments, lands owned by your organisation which are 
not used for a qualyfing exempt purpose are no longer exempt from tax.  Some 
examples of lands which are not exempt are vacant land, rented property and 
properties on which commercial activities are carried on. 
 
  Land tax is charged on land as owned at midnight on the thirtieth day of June 
immediately preceding the financial year in and for which the tax is levied. 
 
  The amendments were effective from 29 June 1989 and it will therefore be 
necessary to lodge returns of land held at 30 June 1989 and 30 June 1990, 
which were not used for a qualifying exempt purpose". 
 
 Not only had the Government taken away the blanket exemption for religious and charitable 
bodies but it did so retrospectively back to 1989.  Naturally the churches and charitable 
organizations immediately became very concerned and annoyed because of 
 
 (a) the retrospectivity; 
 (b) the imposition of enormous taxes which until then had not been payable; and 
 (c) the enormous administrative cost of coping and dealing with the legislation. 
 
55. It appears that there was little discussion in Parliament when the above amendments were 
introduced by the Treasurer in his second reading speech.  The Treasurer almost put it as if the 
amendmentz were a benefit to religious educational and charitable bodies in that it would 
"rationalise stamp duty, payroll tax and land tax". 
 
 In fact, Dr Watson, the deputy leader of the Liberal Party, at 12.04 am, when responding to the 
Treasurer's second reading speech of the Land Tax Act Amendment Bill, stated:- 
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  "The Liberal party will be supporting the Bill before the House.  However, in 
this instance, the Liberal Party is supporting the Bill not because it agrees 
with the concept of land tax, but because the Bill excludes a further group of 
people from this particularly inequitable tax." 
 
 It apears Dr Watson was under the misapprehension that as a whole the Land Tax Act broadened 
the scope of exemption.  This appeared to be the basis of the Liberal Party's support of the Bill. 
 
 Numerous arguments were raised asserting that the amendments were unjust, including that land 
could have been bequeathed to an organisation or be held while awaiting some future 
development but would not qualify for exemption becauze it might not be said that it was being 
used for an exempt charitable purpose.  The arguments presented above regarding stamp duty 
were also raised, namely that it is the end use of the funds derived from the use of property rather 
than the actual use of the property which is important. 
 
56. Opposition to the amendments mounted. 
 
57. An ecumenical land tax and heritage working party was formed to:- 
 
 (a) discuss the terms of this legislation and the recently introduced heritage legislation; 
 
 (b) formulate an approach to best rezolve the issue; 
 
 (c) obtain support from the members of the religious and charitable organisations comprising 
the group to oppose the Government's stance on the issue; 
 
 (d) approach the Treasurer directly to discuss the issue. 
 
58. Letters to the Editor were written by both church and Government reprezentatives.  An 
interesting letter from the renowned late Rev Dr T Reez-Thomaz to the Editor published in the 
Courier Mail on 15 February 1991 is annexed hereto and marked "D".  The letter raises some 
important philosophical arguments which he obviously felt strongly about. 
 
 The Treasurer maintained that the exemption had been widened in that the types of bodies which 
qualified for exemption had been broadened and that there was a facility for the Minister to 
declare institutions to be qualifying institutions.  Whilst that issue may have been broadened, 
introduction of the definition of "qualifying exempt purpose" substantially restricted the ability 
of religious and charitable organizations to obtain exemption in many cases.  The Treasurer's 
attitude was and still is that if a charitable or religious body is competing directly with other 
businesses in a commercial activity, it would be inequitable for the charitable and religious body 
 P.O.N.C. Working Paper No.33 - QUT 
 
 27 
to be granted a competitive advantage by not having to pay the same taxes as other competing 
businesses.  Therefore, under the amendments introduced by him, he suggested that if land was 
being permanently rented, leased or otherwise used exclusively for commercial purposes, it 
would be taxable and the Government would be firm in adhering to this principle. 
 
 He admitted that problems could occur with respect to vacant land in that there may be no set 
plans as to possible future use.  The Treasurer also wrote letters to the Editor and issued media 
releases to justify his stance on the issue. 
 
 A meeting was held between the Treasurer and representatives of the ecumenical land tax and 
heritage working party to discuss the issues and concerns. 
 
 As a result of the pressure brought to bear against the Government, section 13 was again 
amended later in 1991.  In his second reading speach, the Treasurer announced that:- 
 
  "The Bill will enact amendments to provide for ...:- 
 
  · a widening of the exemptions available to religious and charitable 
bodies to include:- 
 
   - exemption for vacant land held to be used for charitable or 
religious purposes; 
 
   - exemption will be provided where the land is used 
predominantly, not solely, for charitable or religious 
purposes; 
 
   - the Commissioner of Land Tax has the discretion to grant 
such exemptions." 
 
 In actual terms the Act was amended by the inclusion of the following paragraphs in sub-section 
13(1) as land which shall be exempt from tax:- 
 
  "(iv) vacant land owned by or held in trust for, an exempt charitabIe 
institution at 29 June 1989; 
 
  (v) all land owned by or in trust for an exempt charitable institution and 
used predominantly jor a quaIifying exempt purpose; 
 
  (vi) vacant land (other than land mentioned in section 13(1)(iv)) owned by, 
or held in trust for, an exempt charitable institution of the land is 
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intended to be used for a qualifying exempt purpose within 3 years of 
acquisition or such extended period as the Commissioner allows". 
 
 The definition of "qualifying exempt purpose" was also amended to mean, in addition to 
paragraphs (a) to (i) the following:- 
 
  "(j) any other activity that the Commissioner is satisfied is not primarily the 
carrying on of a business on a commercial basis, after considering:- 
 
   (i) its relationship to the purpose of the exempt charitable 
institution; and 
 
   (ii) the way in which similar activities are carried on by other 
persons on a commercial basis". 
 
59. These amendments were particularly pleasing to religious and charitable organisations whose 
policy was to avoid investment in commercial real estate.  Such organisations were concerned, 
prior to the introduction of these amendments, that the following examples would be "caught" 
by the then existing land tax legislation:- 
 
 (i) where an income producing asset is given or bequeathed to the Church and the income 
from that asset is used for church purposes; 
 
 (ii) where properties are purchased by the church or charitable organization and rented 
pending development for some specific purpose, eg a school or aged care facility.  Such 
interim income would be used solely for the church or charitable purposes; 
 
 (iii) where a property is held primarily for church purposes, but part of it is rented, with the 
rent channelled either towards the welfare purposes conducted on the site or for other 
church purposes; and 
 
 (iv) the property being used for nothing pending development or future sale when funds are 
required for other church purposes. 
 
60. The 1991 amendments to the Land Tax Act may enable a religious or charitable institution 
holding any of the above types of properties to seek and obtain an exemption for land tax for that 
particular property.  One exception would be vacant land acquired after 29 June 1989 and which 
is not intended to be used for a qualifying exempt purpose within 3 years. 
 
61. Representations have been made to the Treasurer since the introduction of these amendments 
seeking to revert back to the pre-1989 position of a blanket exemption.  The Treasurer has 
 P.O.N.C. Working Paper No.33 - QUT 
 
 29 
indicated that his concern about returning to the pre-1989 position relates to the reluctance to 
grant exemption to fringe religious organisations of doubtful merit.  It is submitted that the form 
of legislation in existence prior to 1989 would adequately "catch" such organizations and allow 
land tax exemption to legitimate religious and charitabale organizations. 
 
Brief Comparison between Land Tax Act and Stamp Act 
 
62. Whilst the Government's intention was to rationalize the Land Tax Act and Stamp Act into a 
similar legislative form, it is submitted that in many respects this has not taken place. 
 
63. If the interpretation of the Stamp Act provisions set out above is correct, then the Stamp Act 
provisions are much wider than the Land Tax Act provisions.  Whether or not such 
interpretation of the Stamp Act is correct will be for the Court to decide.  If the Court does make 
a ruling in favour of the charitable organizations on the Stamp Act, the Act could, of course, be 
amended to provide that no matter what the use made of the property, stamp duty will be 
payable. 
 
64. Another difference between the two pieces of legislation is the way in which "exempt charitable 
purpose" has been defined. 
 
65. In the Stamp Act the definitions of "exempt charitable institution" and "qualifying exempt 
purpose" are contained in the definitions section of the entire Act, namely section 2.  They have 
no specific relevance to section 59E governing the conveyance or transfer of land. 
 
66. The Land Tax Act, however, defines "qualifying exempt purpose" in the machinery section 
itself, namely section 13.  It is noted that the word "purpose" has been omitted from the end of 
pargraphs (c) (the conduct of a kindergarten or pre-school), (d) (the relief of poverty), (e) (the 
care of sick, aged, infirm, afflicted or incorrigible persons or of children) and (f) (activities of a 
religious nature).  Therefore it is more difficult to argue that the purpose is important and not the 
use under the Land Tax Act rather than under the Stamp Act.  By definition the term "qualifying 
exempt purpose" has been restricted in the Land Tax Act in a way which has not taken place iLi 
the Stamp Act.  It is not known whether this was intentional or inadvertent on the part of the 
draftsman. 
 
 As a result, it is reiterated that if the interpretation of the Stamp Act provisions outlined in the 
Stamp Act section of this paper is correct then the Stamp Act provides a much broader scope for 
exemption in circumstances which may not be eligible for exemption under the Land Tax Act. 
 
67. The Land Tax Act also specifically extends the definition "qualifying exempt purpose" to 
include:- 
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  "any other activity that the Commissioner is satisfied is not primarily the 
carrying on of a business on a commercial basis, after considering:- 
 
  (i) its relationship to the purpose of the exempt charitable institution; and 
 
  (ii) the way in which similar activities are carried on by other persons on in 
commercial basis". 
 
 This indicates that the legislature specifically contemplated commercial activities being 
conducted on land by religious and charitable organizations which does not appear in the Stamp 
Act. 
 
Consideration of ExampIes 
 
68. Examples of uses of property which:- 
 (a) may or may not be entitled; or 
 (b) should or should not be entitled 
 
 to an exemption from land tax under the existing provisions might include:- 
 
  (a) a church hall rented out periodically; 
  (b) a second hand clothing outlet; 
  (c) a sheltered workshop; 
  (d) a commercial rental property; 
  (e) a nursing home; and 
  (f) a theme park on the Gold Coast. 
 
LOCAL AUTHORITY RATING LEGISLATION 
 
The imposition of rates in this State is currently governed by two Acts of Parliament namely:- 
  (a) Local Government Act 1936; 
  (b) City of Brisbane Act 1924. 
 
Section 24 of the Local Government Act prescribes that all land is rateable for the purposes of the Act 
with the exception of many types of properties more specifically referred to in the section.  A copy of 
the section is annexed hereto and marked "E".  Most land owned by religious and charitable 
organisationz (provided it does not exceed 20 hectarez) and used for the purposes of those 
organizations is exempt from rates in all the local authorities throughout Queens land except Brisbane. 
 
69. Up until recently by virtue of Section 24(1)(ii) of the Local Government Act, the differing 
provisions of that Act also governed the city of Brisbane notwithstanding the provisions of the 
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city of Brisbane Act and the Brisbane City Council Ordinances.  You will note from the copy of 
section 24 annexed hereto and marked "E" that Section 24(1)(ii) has been repealed by the Local 
Government Legislation Amendment Act (No.2) 1992.  Section 24(1)(ii) effectively ensured that 
the "wider" exemption provisions in the Local Government Act overrode the Ordinances under 
the City of Brisbane Act and therefore applied to property held by religious and charitable 
organisations within Brisbane City itself. 
 
70. Ordinances under the City of Brisbane Act (a copy of which are annexed hereto and marked "F") 
are more restrictive than section 24 of the Local Government Act in terms of the properties 
which they exempt from general rates. 
 
71. Therefore by the repeal of Section 24(1) (ii) properties owned by religious and charitable 
institutions within Brisbane city in certian cases may become liable for general rates when, up 
until the repeal, they had not been so liable. 
 
72. The explanatory notes which accompanied the Local Government Amendment Bill stated in 
respect of the repeal of that section that it "omits a redundant provision".  For religious and 
charitable organizations which owned properties in Bribane which were exempt under the Local 
Government Act but not exempt under the Ordinances of the Brisbane City Council, the 
provision was hardly redundant.  This is yet another example of a situation where 
parliamentarians present in the house during introduction and passing of legislation appear to be 
unaware or simply not interested in the content of legislation being passed (particularly, it seems, 
legislation that affects churches and charities). 
 
73. The same Local Government Amendment Act (No.2) 1992 inserted new Section 47 into the City 
of Brisbane Act which so far as is relevant provides that "all land is raateable land other than ... 
land used for public, religious, charitable or educational purposes that is exempt from rating 
under a resolution of the Council". 
 
74. In its 1992 budget, the Brisbane City Council resolved that:- 
 
  "(i) any land which is otherwise rateable and which immediately prior to 
13th May 1992 was non-rateable land and was used for a public, 
religious, charitable or educational purpose shall, on and from 1st July 
1992 whilst it remains in the same ownership is used for the purpose as 
immediately prior to 13th May 1992, be exempt from rating. 
 
  (ii) any land which at any time after 30th June 1992 becomes land which if 
(the relevant Council ordinances) and section 24(1)(i)(f) and (g) of the 
Local Government Act 1936 as in force in respect of the Council 
immediately prior to 13th May 1992 remain in force would have been 
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non-rateable shall, if it is used for a public, religious, charitable or 
educational purpose whilst it remains in the same ownership and is 
used for the same purporse as it was at the date on which it became 
such land be exempt from rating." 
 
75. Effectively that meant that all land in Brisbane which up until the amendments to the Local 
Government Act were exempt from rates shall continue to be exempt from rates provided they 
remain in the same ownership and they are used for the same purpose. 
 
76. The concerns were and continue to be: 
 
 (a) that by resolution of Council alone any or all of the exemptions can be taken away 
arbitrarily without any further dizcuzzion.  This in fact occurred in the 1993 budget when 
the Council resolved to delete the words "and section 24(1)(i)(f) and (g) of the Local 
Government Act 1936".  This resolution substantially narrows the exemptions available 
under the second resolution. 
 
 (b) a minor change in use of even part of a property having many uses may result in a loss of 
exemption.  Present indications are that exemptions are being lost in such cases. 
 
 I understand the Brisbane City Council is currently reviewing its exemption policies and 
provisions entirely.  I am told a consultative process will take place before a final decision is 
made. 
 
77. Pursuant to the draft legislative proposals for the new Local Government Act (which is presently 
being finalised, a provision has been inserted which mirrors new Section 47 and which will 
apply to all Local Authorities in Queensland) of the City of Brisbane Act.  The proposed section 
2.3 of the new Local Government Act provides, so far as is relevant, as follows:- 
 
  "What is rateable land? 
 
  2.3(1)  All land is rateable land except - 
 
  (c) land of a description declared by Order in Council to be exempt from 
rating; and 
 
  (d) land exempt from rating, by resolution of the relevant Local 
Government, because it is used for any public, religious, charitable or 
educational purpose. 
 
  2.3(2)  Land may be declared to be exempt from rating under sub-section 
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(1)(c) despite that it is land used for a purpose mentioned in sub-section 
(1)(d)". 
 
78. In effect each local authority will have its own criteria governing exemption and the reserve 
power has been left to the Minister to decide whether the exemption should be given in 
"borderline" cases.  This provides little comfort to religious and charitable organisations.  It is 
submitted that the new Local Government Act should provide for the State to govern what, and 
for whom exemptions should be granted.  It is not wise for each local authority to have different 
rules.  The Act could simply provide that the Minister shall, by Regulations, exempt certain 
types of poperties.  By providing exemptions in the Regulations rather than the Act itself it 
would provide greater flexibility in terms of their amendment.  The churches and charitable 
organisations cannot be sure that the individual local authorities will make decisions that are just 
or in fact, consistent with each other.  This could be avoided by the State governing the issue on 
a predetermined and juzt basis which applies to all properties and all religious and charitable 
organizations in the State. 
 
79. Again a delegation of the ecumenical land tax and heritage working party met with 
representatives rezponsible for the draft legislation to make representations similar to those zet 
out above and to argue for a "blanket" exemption in Section 2.3 itself.  Apparently submissions 
are still being considered and it is not yet known in what form the provision will finally appear. 
 
80. One might suggest that the same philosophical arguments apply to the imposition of Council 
rates as apply to stamp duty and land tax.  It is similar to land tax in that it is a regular and 
periodic impost, but distinct from land tax in that it is imposed indirectly for servicez rendered 
by the Council, whereas land tax has been described as a "wealth tax".  Depending on the 
wording of the particular rate exemption provisions, the same "purpose" arguments may apply to 
substantiate seeking an exemption under the rating legislation.  No doubt, a Court decision on 
zection 59E of the Stamp Act would prompt action by religious and charitable organizations to 
attempt to obtain exemption on a more broad basis under existing the Local Authority rating 
legislation. 
 
 By way of example, it is interesting to consider whether or not the following types of uses would 
or should be exempt under the existing or future legislation:- 
 
 (a) a minister's residence on the same parcel of land as the church; 
 (b) a minister's residence on a separate parcel of land; 
 (c) a minister's residence on the same parcel of land as a church which residence is rented out 
to a third party. 
 
CONCLUSION 
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If this paper were written in early 1987 it would have comprised approximately 5 pages.  No one 
would have expected the plethora of legislative initiatives in this, until then, seemingly simple area of 
law. 
 
The pain, time, effort, money and infrastructure which has been devoted solely towards resisting, 
digesting, complying with and objecting to this legislation is astronomical.  If only churches and 
charities could utilise these resources wholly and solely to fulfil their respective aims.  It is entirely 
unjust to taint legitimate religious and charitable organizations with the suspicious practices of some.  
There is always a way of drafting legislation to weed out those cases which, on an objective 
assessment, should not be entitled to exemption.  Widespread removal of exemptions from taxing 
legislation resulting in massive revenue for the government cannot be justifiably excused by arguing 
that the changes are to prevent some rogues in the community from taking unfair advantage of the 
legislation. 
 
A reasonable amount of time, effort, money and most of all quality two-way consultation can easily 
achieve an outcome equitable to all. 
 
The effects on the services provided by our legitimate churchez and charities of the amendments 
undertaken to date and those that may be introduced in the future (if the direction of government 
continues in its present fashion) are frightening and no-one can contemplate now what the final result 
will be. 
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 P.O.N.C. Working Paper No.33 - QUT 
 
 35 
upon any information contained in, or omitted from, this paper or comments made by the author in 
discussion. 
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